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IN THE 


United States Court of Appeals 

for the District of Columbia. 

October Term, 1941. 


No. 7999. 


ERNEST NORMAN WEBSTER, SR., ADMINISTRA¬ 
TOR OF THE ESTATE OF ERNEST NORMAN 
WEBSTER, JR., DECEASED, Appellant, 

v. 

DRUID A. CLODFELTER, TRADING AS CLODFEL- 
TER’S SERVICE STATION, Appellee. 


BRIEF FOR APPELLEE. 


This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dismiss¬ 
ing an action brought by the appellant (plaintiff there) 
against the appellee (defendant there) to recover damages 
for alleged negligence causing the death of appellant’s de¬ 
cedent. Following the designation in appellant’s brief, the 
appellant will be referred to as the plaintiff and the ap¬ 
pellee as the defendant. 
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COUNTER-STATEMENT OF CASE. 

On the 18th of January, 1941, the plaintiff, as adminis¬ 
trator of the estate of Ernest Norman Webster, Jr., filed 
the action in question against the defendant. In his com¬ 
plaint, 1 the plaintiff alleged that he was the duly appointed 
and qualified administrator of the estate of his decedent, 
and brought the suit as such administrator; that his de¬ 
cedent died on the 17th of November, 1939 as the result of 
injuries sustained when he was struck by a motorcycle on 
the 15th of November, 1939, in the District of Columbia; 
that the motorcycle was operated by an agent and employee 
of the defendant, and was negligently operated and thereby 
caused to run into and strike the plaintiff’s decedent; that 
his decedent left surviving, as his widow and next of kin, 
his wife and a minor son; and that the facts were such as 
would have entitled his decedent to maintain an action 
against the defendant if death had not ensued, and thereby 
an action had accrued unto the plaintiff for and one behalf 
of his decedent’s dependents. The plaintiff also alleged 
that the widow of his decedent had accepted compensation 
under the workmen’s compensation law; and that he had 
been appointed guardian of his decedent’s minor child on 
the 29tli of March, 1940, which he said was for the purpose 
of electing to bring the suit in question. 

The defendant dulv filed an answer, 2 in which he ad- 
mitted that the plaintiff’s decedent was struck by his motor¬ 
cycle at the time and place alleged, and sustained injuries 
from which he died at the time alleged; but he denied that 
the collision was in anv wav caused bv anv negligence on 
his part or on the part of his agent and employee. As a 
separate defense, the defendant set up in his answer that 
the plaintiff was not entitled to recover damages as claimed 
because the action was not brought within one year after 
the death of his decedent. 


1 Set forth in Appendix, Page. 1. 

2 Set forth in Appendix, Page. 5. 
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Thereafter, the defendant filed a motion for judgment on 
the pleadings. 3 * The motion'* was grounded upon the fact 
that it affirmatively appeared from the pleadings that the 
action was one by an administrator for negligence causing 
death, that such an action must be brought within one year 
after the death of the party injured, and that, as the action 
in question was not brought within the time allowed, the 
defendant was entitled to a judgment as a matter of law. 
In due course this motion came on to be heard by the Court, 
and was fully argued. After due consideration, the Court 
filed a memorandum opinion, 5 6 in which it rejected the con¬ 
tention of the plaintiff that the workmen’s compensation 
law had extended the time within which actions for negli¬ 
gence causing death might be brought, and held that, as it 
admittedly had not been brought within one year after the 
death of the plaintiff’s decedent, the action in question 
could not be maintained and the defendant was entitled to 
a judgment of dismissal. A judgment of dismissal" was 
entered on the 11th of June, 1941. The plaintiff’s appeal 
is from that judgment of dismissal. 


STATUTES INVOLVED. 

Actions for negligence causing death are provided for 
in and by Title 21 of the 1). C. Code (31 Stat. 1394, c. 854, 
sec. 1301-3; 32 Stat. 543, c. 1329), which is as follows: 

“Chapter 1.—Negligence Causing Death. 

“Section 1. — Liability .—Whenever by an injury 
done or happening within the limits of the District of 
Columbia the death of a person shall be caused by the 
wrongful act, neglect, or default of any person or cor¬ 
poration, and the act, neglect, or default is such as 
would, if death had not ensued, have entitled the party 
injured, or if the person injured be a married woman, 
have entitled her husband, either separately or by join- 

3 Rule 12(c), Federal Rules of Civil Procedure. 

* Set forth in Appendix, Page 6. 

s Set forth in Appendix, Page 7. 

6 Set forth in Appendix, Page 11. 
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mg with the wife, to maintain an action and recover 
damages, the person who or corporation which would 
have been liable if death had not ensued shall be liable 
to an action for damages for such death, notwith¬ 
standing the death of the person injured, even though 
the death shall have been caused under circumstances 
which constitute a felony; and such damages shall be 
assessed with reference to the injury resulting from 
such act, neglect, or default causing such death, to the 
widow and next of kin of such deceased person: Pro¬ 
vided , That in no case shall the recovery under this 
title exceed the sum of ten thousand dollars: And pro¬ 
vided further , That no action shall be maintained un¬ 
der this chapter in any case when the party injured by 
such wrongful act, neglect, or default has recovered 
damages therefor during the life of such party. (Mar. 3, 

1901, 31 Stat. 1394, c. 854, sec. 1301.) 

“2. By Whom Suit to he Brought. —Every such ac¬ 
tion shall be brought by and in the name of the per¬ 
sonal representative of such deceased person, and 
within one year after the death of the party injured. 
(Mar. 3, 1901, 31 Stat. 1394, c. 854, sec. 1302: June 30, 

1902, 32 Stat. 543, c. 1329.) 

“3. Distribution of damages. —The damages recov¬ 
ered in such action shall not be appropriated to the 
payment of the debts or liabilities of such deceased 
person, but shall inure to the benefit of his or her family 
and be distributed according to the provisions of the 
statute of distribution in force in the said District of 
Columbia. (Mar. 3, 1901, 31 Stat. 1395, c. S54, sec. 
1303.) ” 

It also appears that Section 31 of Title 24 of the D. C. 
Code (31 Stat. 1227, c. 854, sec. 235) is pertinent. It pro¬ 
vides that: 

“Section 31. Actions survive in favor of or against 
representative of deceased party; injury to person or 
reputation .— On the death of any person in whose favor 
or against whom a right of action may have accrued 
for any cause except an injury to the person or to the 
reputation, said right of action shall survive in favor 
of or against the legal representatives of the deceased; 
but no right of action for an injury to the person, ex- 
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cept as provided in title 21 of this code, or to the repu¬ 
tation, shall so survive. (Mar. 3, 1901, 31 Stat. 1227, 
c. 854, sec. 235.) ” 

The appellant grounds his argument in the main upon 
the Longshoremen’s and Harbor Workers’ Compensation 
Act (44 Stat. 1424; 33 U. S. C. A. 901 et seq.) as made ap¬ 
plicable to the District of Columbia as The Employee’s 
Compensation Act (D. C. Code, Title 19, c. 2, secs. 11, 12), 
with particular reference to Sections 13 and 33 of said Long¬ 
shoremen’s Act. The said Sections 13 and 33 are as fol¬ 
lows : 

“Sec. 913. Time for filing of claims, (a) The right 
to compensation for disability under this chapter shall 
be barred unless a claim therefor is filed within one 
year after the injury, and the right to compensation 
for death shall be barred unless a claim therefor is 
filed within one year after the death, except that if 
payment of compensation has been made without an 
award on account of such injury or death a claim may 
be filed within one year after the date of the last pay¬ 
ment. Such claim shall be filed with the deputy com¬ 
missioner in the compensation district in which such 
injury or such death occurred. 

* * # # 

“(c) If a person who is entitled to compensation 
under this chapter is mentally incompetent or a minor, 
the provisions of subdivision (a) shall not be applic¬ 
able so long as such person has no guardian or other 
authorized representative, but shall be applicable in 
the case of a person who is mentally incompetent or a 
minor from the date of appointment of such guardian 
or other representative, or in the case of a minor, if 
no guardian is appointed before he becomes of age, 
from the date he becomes of age. 

# # * * 

“Sec. 933. Compensation for injuries where third 
persons are liable, (a) If on account of a disability or 
death for which compensation is payable under this 
chapter the person entitled to such compensation de¬ 
termines that some person other than the employer is 
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liable in damages, he may elect, by giving notice to the 
deputy commissioner in such manner as the commis¬ 
sion may provide, to receive such compensation or to 
recover damages against such third person. 

“(b) Acceptance of such compensation under an 
award in a compensation order filed by the deputy 
commissioner shall operate as an assignment to the 
employer of all right of the person entitled to compen¬ 
sation to recover damages against such third person. 

# * • * 

“(f) If the person entitled to compensation or the 
representative elects to recover damages against such 
third person and notifies the commission of his election 
and institutes proceedings within the period prescribed 
in section 913 of this chapter, the employer shall be 
required to pay as compensation under this chapter 
a sum equal to the excess of the amount which the 
commission determines is payable on account of such 
injury or death over the amount recovered against such 
third person. 

* # * • 

“(h) The deputy commissioner may, if the person 
entitled to compensation under this chapter is a minor, 
make any election required under subdivision (a) of 
this section, or may authorize the parent or guardian 
of the minor to make such election.” 
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SUMMARY OF ARGUMENT. 

I. An Action for Negligence Causing Death in the Dis¬ 

trict of Columbia is Controlled by Title 21 of the D. 
C. Code, and Must be Brought Within One Year 
After the Death of the Party Injured. 

The action in question is one by an administrator to re¬ 
cover damages for alleged negligence causing the death of 
his decedent. Such an action is maintainable only by virtue 
of Title 21 of the D. C. Code, which is the so-called negli¬ 
gence causing death statute. Thereunder, the personal rep¬ 
resentative of the deceased person is authorizd to bring an 
action to recover damages resulting to the widow and next 
of kin of his decedent. Under Section 31 of Title 24 of the 
D. C. Code, it is expressly provided that no other action 
for injury to the person shall survive the death of the per¬ 
son injured. 

The personal representative must bring the action “with¬ 
in one year after the death of the party injured”. This 
provision is a condition attached to the right of action which 
the statute creates. Failure to bring the action within the 
time provided extinguishes the right of action. In this case, 
the action was not brought within the time allowed, and the 
cause of action which otherwise may have existed has been 
destroyed thereby. 

II. The Employee’s Compensation Act Does Not Create 
any Liability Against any Person Other than the 
Employer. 

The appellant asserts that the Employee’s Compensation 
Act creates or gives rise to a new and independent cause of 
action against “third persons”—that is, a person other 
than the employer. This argument appears to be grounded 
upon Section 33 of the compensation law. An attempt is 
made to draw an analogy between the situation here and 
the effect of the Employee’s Liability Act. 

The Employee’s Liability Act is not analogous. There, 
the employer is made liable for “all damages” resulting 
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from its negligence; and express provision is made for suits 
in the district courts of the United States. For these rea¬ 
sons this Court held that an action under that Act was sepa¬ 
rate from and independent of the negligence causing death 
statute. There may well be an analogy between the Em¬ 
ployee’s Liability Act and the Employee’s Compensation 
Act in that a claim for compensation is a new and inde¬ 
pendent cause of action; but that would add nothing to the 
appellant’s case, for his action is not a claim for compen¬ 
sation against the employer of his decedent. 

The Employee’s Compensation Act is limited in its appli¬ 
cation to the employer-employee relationship. Section 33 
thereof makes appropriate provisions for an election of 
remedies in cases where some person other than the em¬ 
ployer (referred to as “third person”) is or may be liable 
in damages for the injury to or death of the employee. 
These provisions are to prevent double recovery by the em¬ 
ployee or his dependents, and unjust enrichment by the em¬ 
ployer where the third party action is assigned to him. 
There is no provision which in any way defines or fixes any 
liability on the part of the third person. 

If the Employee’s Compensation Act and the negligence 
causing death statute are to be read and construed to¬ 
gether, the most that can be said as to the effect of the 
former in this connection is that it authorizes the employer 
to acquire and prosecute the action for damages under the 
latter, whenever he pays compensation to all the bene¬ 
ficiaries of such action, or gives to the employer the right to 
receive the share of any recovery coming to any beneficiary 
to whom he pays compensation. 

An administrator acquires no rights under the compensa¬ 
tion law, and really is in no position to claim thereunder, 
if there should be any merit in the contention that a sepa¬ 
rate and independent cause of action is created thereby. In 
any event, there is no basis for holding that the Employee’s 
Compensation Act created a new and independent cause 
of action against persons other than the employer for negli¬ 
gence causing death. 
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III. The Employee's Compensation Act Does not Extend 
the Time Within Which an Action fob Negligence 
Causing Death Must bo Bkought. 

The appellant contends that the Employee’s Compensa¬ 
tion Act extends the time within which an action may be 
brought to recover damages for negligence causing death, 
in any case where there is a minor dependent of the person 
injured. Apparently this argument is based upon Sections 
13 and 33 of that Act. 

The appellee will assume, for the purpose of argument, 
that the compensation act is to be read and construed in 
conjunction with the negligence causing death statute, when¬ 
ever the two are drawn in question in any case; and that 
the former may be deemed to alter or amend the latter in 
any instance where there is repugnancy or a conflict in pro¬ 
visions. Even so, it clearly appears that there is no such 
amendment of the negligence causing death statute as is 
contended in this case. 

In this connection, the appellant’s argument seems to be 
grounded upon Sections 33(f) and 13(c) of the compensation 
act. An analysis of these provisions indicates that they 
are applicable only in respect to the filing of a claim for 
compensation. The expressed intent is merely to require 
the person entitled to compensation to proceed with the 
same limitation of time whether he elects to take compensa¬ 
tion or to proceed against a third person for damages. No 
attempt is made to define, extend or limit the rights of the 
third person, existing otherwise by law. 

In a case having the same fundamental question involved 
this Court has held that there is nothing in the compensa¬ 
tion law extending the time within which an action to re¬ 
cover damages for negligence causing death must be 
brought. In this case, it is submitted that the same rule ap¬ 
plies, and that there is nothing in the compensation law 
which gave to the appellant any greater period of time for 
bringing his action than is provided for in the negligence 
causing death statute. 
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IV. The Fact that a Beneficiary in any Recovery is a Mi¬ 
nor Does Not Extend the Time for Bringing Suit 
Under the Negligence Causing Death Statute. 

It appears that the appellant also argues, apart from the 
provisions of the Employee’s Compensation Act, that the 
time within which the action in question might be brought 
is extended by reason of the fact that the decedent’s next 
of kin is a minor. He cites the exception to the general 
statute of limitations, and apparently says that the time for 
bringing the suit in this case will not expire until three years 
after the decedent’s next of kin becomes of age. 

It is submitted that there is no merit in this contention. 
The general statute of limitations is applicable by its terms 
only to the person entitled to maintain an action. The next 
of kin has no right to bring the action in question, for, under 
the plain language of the negligence causing death statute 
and as has been several times held by this Court, the action 
must be brought by the personal representative, which is an 
executor or administrator, and cannot be brought by any¬ 
one else. Furthermore, the requirement for bringing the 
negligence causing death action within one year after the 
death of the party injured is a condition attached to the 
right to bring such an action, and must be satisfied or else 
the right of action is extinguished. 

In this case there is another beneficiary in any recovery 
that might have been had. The appellant does not argue 
that he has any greater length of time within which to pro¬ 
ceed on her behalf. Apparently his argument is that the 
action may be split as the interests of the beneficiaries may 
be involved. There is only one action for him to bring, and 
if it is vitiated in part it is vitiated in its entirety by the fail¬ 
ure to proceed within the time allowed. For no apparent 
reason, the administrator failed and neglected to bring the 
action in this case within the time allowed, and he cannot 
avoid the statutory requirement by pointing to the fact that 
one of the beneficiaries in any recovery that may be had is a 
minor. 
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ARGUMENT. 

The position taken by appellee is that the nature of the 
action asserted in the plaintiff’s complaint is such that it 
must be deemed to be an action to recover damages for 
negligence causing the death of the plaintiff’s decedent; 
that, the alleged negligence and death having occurred in 
the District of Columbia, the action is governed and con¬ 
trolled by Title 21 of the D. C. Code, which is commonly 
known as the “Lord Campbell’s Act” of the District of 
Columbia, or the negligence causing death statute; that the 
statute conditions the right of action upon the adminis¬ 
trator bringing suit within one year after the death of the 
party injured; and that, in this case, the action (suit) not 
having been brought within the one year period, whatever 
cause of action may have existed has been extinguished by 
the failure to file suit within the time allowed. 

The appellant’s contentions appear to be grounded upon 
the Employees Compensation Act for the District of Colum¬ 
bia, that is, the Longshoremen’s and Harbor Workers’ 
Compensation Act as made applicable to the District of 
Columbia, and are variously stated by appellant as having 
created a new cause of action for negligence causing death 
and to have amended the negligence causing death statute, 
particularly insofar as the time within which such an action 
may be brought when there is a minor dependent as a bene¬ 
ficiary. 

Thus, it becomes necessary for appellee to answer the 
appellant’s contentions as well as to assert his own primary 
contention. Taking the two together, it seems to counsel 
that the argument naturally falls under the several proposi¬ 
tions or points hereinafter stated, and the argument will 
be so presented. 
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I. 

An Action for Negligence Causing Death in the District of 
Columbia Is Controlled by Title 21 of the D. C. Code, 
and Must Be Brought Within One Year After the Death 
of the Party Injured. 

As is well known, an action to recover damages for negli¬ 
gence causing death did not exist at common law. 1 Such an 
action was first created by Lord Campbell’s Act, which was 
passed in England in 1846 2 ; and is now generally provided 
for, with some variations in provisions, by statute in most, 
if not all, of the States in this country. 3 

In the District of Columbia, such a right to maintain an 
action for negligence causing death is expressly created 
by Title 21 of the D. C. Code—the negligence causing death 
statute. Thereunder, any person or corporation is made 
liable to an action for damages whenever, by an injury 
done or happening within the limits of the District of 
Columbia, the death of a person shall be caused by his or 
its wrongful act, neglect or default, and the wrongful act, 
neglect or default is such as 'would have entitled the person 
injured to maintain an action against him or it if death had 
not resulted. The damages are to be assessed with refer¬ 
ence to the injury resulting to the widow and next of kin 
of such deceased person. The right to maintain the action 
is expressly vested in the personal representative of such 
deceased person. The statute provides that every such 
action shall be brought “within one year after the death 
of the party injured”. 

There is no other statute conferring a right of action for 
negligence causing death in the District of Columbia, and 
it would seem plain that any action to recover damages for 
negligence causing death is controlled by the said Title 21 
of the D. C. Code. However, any doubt that might other- 

1 See, e.g., a discussion, in 16 Am. Jur., Death, Secs. 44 et seq. 

2 9 and 10 Viet. c. 93. 

s For example, see the comments made by the Supreme Court in the case 
of Mich. C. £. v. Vreelcmd, 227 U. S. 59; 57 L. Ed. 417. 
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wise exist should be set at rest by reference to Section 31 
of Title 24 of the D. C. Code. That section provides that no 
right of action for an injury to the person shall survive the 
death of the person injured, except as provided in Title 21 
of the Code. 

Under the plain and unambiguous terms of the statute, 
every action to recover damages for negligence causing 
death shall be brought within one year after the death of 
the party injured. This provision is mandatory, and is not 
merely a special statute of limitations but a condition at¬ 
tached to the right of action which is thereby created. 4 

In this case, the action was not brought within one year 
after the death of the plaintiff’s decedent (the party in¬ 
jured), and the right of action which otherwise might have 
existed has been destroyed by the failure to bring the suit 
within the time allowed by the statute. 

n. 

The Employees Compensation Act Does Not Create Any 
Liability Against Any Person Other Than the Em¬ 
ployer. 

The appellant argues that the Employee’s Compensation 
Act created or gives rise to a new and independent cause 
of action against persons other than the employer. Ap¬ 
parently that argument is grounded upon the provisions of 
Section 33 of the compensation law. 1 He attempts to draw 
an analogy between the compensation law and the Employ¬ 
ers Liability Act, 2 which was held by this Court to have 
created a new and independent cause of action apart from 
the negligence causing death statute. 8 

* Western Fuel Company v. Garcia, 257 XL S. 233; 66 L. Ed. 210. The 
Harrisburg, 119 TJ. S. 199, 30 L. Ed. 358. 16 Am. Jur., Death, Section 164, 
and cases cited. While dealing with the compensation statute, the same prin¬ 
ciple was announced by this Court in Young v. Hoage, 67 App. D. C. 150, 90 F. 
(2d) 395, citing Danner and Company v. Gulf etc . B. Co., 268 U. S. 633; 69 
L. Ed. 1126. See also Annotation 67 A. L. R. 1070. 

1 Ante page 5. 

2 Act of June 11, 1906; 34 Stat. L. 232. 

s Hyde v. Southern Bailvoay Co., 31 App. D. C. 466. 
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It is confidently believed that there is no analogy between 
the Employee’s Compensation Act of the District of Colum¬ 
bia and the Employers ’ Liability Act in respect to the ques¬ 
tion presented. In the Hyde case, the Court took note of 
the fact that the Employers ’ Liability Act expressly created 
a new cause of action for the benefit of employees of a 
common carrier, and that it made the employer liable for 
“all damages which may result from the negligence of 
any of its officers, agents or employees”. In comparison 
with the negligence causing death statute, the Court noted 
that the objects of the two statutes were different. It found 
the Employers’ Liability Act to be complete in and of itself, 
and not related to or dependent upon the negligence causing 
death statute insofar as the Employers’ Liability Act was 
applicable in the District of Columbia. Any analogy that 
may exist between the Employers’ Liability Act and the 
local Employee’s Compensation Act would lie in the fact 
that the Employee’s Compensation Act is complete in and 
of itself as respects the liability of an employer to pay the 
death benefits provided thereunder, without reference to 
the negligence causing death statute. The only difference 
in that rspect is that the Employee’s Compensation Act 
provides an administrative agency to hear and determine 
the claims filed thereunder, whereas the Employers’ Li¬ 
ability Act authorized the filing of suits in the district 
courts of the United States. 

The Employee’s Compensation Act is limited in its ap¬ 
plication to cases involving the relationship of employer 
and employee, or master and servant. 4 This is manifest 
by a reference to the terms of the statute. Section 4 pro¬ 
vides that every employer shall be liable for and shall secure 
the payment to his employees of the compensation payable 
under Sections 7, 8 and 9. Section 5 thereof provides that 
the liability of an employer prescribed in Section 4 shall 
be exclusive and in place of all other liability of such em¬ 
ployer to the employee, his legal representative or others 


* Crowell v. Bcn$on, 285 U. S. 22; 76 L. Ed. 598. 


15 

who may be entitled to recover damages from snch employer 
on account of injury or death. In the case of death, the 
compensation is called a death benefit and its payment to 
the persons entitled thereto is provided for in Section 9. 
The only person or persons upon whom any liability is 
visited under the Employee’s Compensation Act is the em¬ 
ployer and his insurance carrier, apart from the sub-con¬ 
tractor situation which is not material here. 

With this background of coverage of the Act we come 
to Section 33 of the compensation law, which provides for 
compensation for injuries where third persons are liable. 

A “third person” is defined as “some person other than 
the employer”. Under Section 33, the person entitled to 
compensation is required to elect whether he shall receive 
compensation or sue to recover damages against a third 
person, whenever he determines that some person other 
than the employer is liable in damages. Consistently with 
this provision for election of remedies, Section 33 goes on 
to provide for an assignment to the employer of the claim 
against the third person, if the election is to receive com¬ 
pensation, and for the payment to the person entitled to 
compensation of any amount to which he may be entitled as 
compensation over and above what he may recover against 
such third person, if the election is to proceed against such 
third person to recover damages. It also provides, in the 
case of the assignment to the employer, for reimbursement 
of all sums paid as compensation and expenses, and then 
for the employer to pay any excess that may be recovered 
by the employer against such third person, to prevent the 
employer making a profit out of or becoming unjustly en¬ 
riched by the injury to his employee. There is not one word 
in the said Section 33 which in any way fixes or determines 
any liability on the part of such third person. It merely 
assumes the premise that there will be cases in which a 
third person will be liable in damages, whether in a common -1 
law or statutory action independent of and apart from the | 
compensation law, for the injury sustained by the employee, j 


16 


and makes appropriate provision to prevent double re¬ 
covery for such injury. Thus, no new cause of action is 
created against a person other than the employer. 5 

Considering the Employee’s Compensation Act in rela¬ 
tion with the negligence causing death statute, the most 
than can be said is that the two should be considered in 
pari materia and construed together. In such view, it may 
be said that the Employee’s Compensation Act works an 
amendment of the negligence causing death statute, when¬ 
ever the two are drawn in question in the same case, by 
authorizing the employer to maintain a suit under the 
negligence causing death statute in the case of an assign¬ 
ment of all beneficial interest therein, 6 or by changing the 
beneficial interest in any recovery under the negligence 
causing death statute. 7 

The language used by Judge Cardozo in the Zirpola v. 
Casselman case, cited supra, is particularly pertinent. In 
that case, the Court was considering the effect of the New 
York compensation statute upon the New York negligence 
causing death statute, and with respect thereto, Judge 
Cardozo said: 

“We think the cause of action against third parties for 
the benefit of next of kin is unchanged by the Compen¬ 
sation Act except to the extent that the act. substitutes 
the carrier, upon the execution of appropriate assign¬ 
ments, to the distributive shares of next of kin who 
claim as dependents also. The Compensation Act did 
not create a new cause of action against wrongdoers 
other than the employer with a new class of benefici¬ 
aries. It found a cause of action already in existence, 

5 Zirpola v. Casselman, 237 N. Y. 367, 143 N. E. 222. TJ. S. F. 4" G. Co. v. 
Graham 4- Norton Co., 254, N. Y. 50, 171 N. E. 903. Clough and Molloy v. 
Shilling, 149 Md. 189, 131 A. 343. Storrs v. Mech, 166 Md. 124, 170 A. 743. 
Joel v. Peter Dale — Garage, (Minn.) 289 N. W. 524. While not precisely in 
point with the question presented here, the decisions of the Supreme Court in 
the cases of Aetna L. Ins. Co. v. Moses, 287 TJ. S. 530, 77 L. Ed. 477, and 
Doleman v. Levine, 295 U. S. 221, 79 L. Ed. 1402, which deal with the same 
Section 33, are grounded upon the premise that the compensation law creates 
no new cause of action against third persons. See also, Hunt v. Banlc Line, 35 
F. (2d) 136, and Moore v. Christensen S. S. Co., 53 F. (2d) 299. 

« Aetna L. Ins. Co. v. Moses, supra. Doleman v. Levine, supra. 

i Zirpola v. Casselman, supra. Storrs v. Mech, supra. 
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and assuming that this cause of action would continue 
in the future, it fixed the extent to which shares that 
belonged to the dependents should be applied in reduc¬ 
tion of the burdens that were placed upon the carrier. 
Those entitled to death benefits might elect to take the 
benefits at once, in which event they were to subrogate 
the carrier to the extent of their interest in whatever 
rights of action they had against persons other than the 
employer. They might elect to resort in the first in¬ 
stance to their remedy against others, in which event 
if they made claim thereafter to death benefits payable 
by the employer, they were to credit what they had col¬ 
lected, and be confined to the deficiency. The end to 
be attained is readily perceived. There was to be no 
duplication by the same persons of remedies under the 
two statutes, the old one and the new. The heading of 
the section ‘subrogation to remedies of employees’, is 
an index of its meaning. An index still more certain 
is found in the essential scheme and nature of work¬ 
men’s compensation. The Workmen’s Compensation 
Act regulates the relation, not between the workman 
and the world at large, but between workman and em¬ 
ployer. It does indeed wipe out the right of action 
against the employer, whether in favor of the workman 
himself or in favor of his personal representatives for 
the benefit of next of kin (Shanahan v. Monarch En¬ 
gineering Co., 219 N.Y. 469). In doing this, it charges 
the employer with liabilities of a different order. It 
leaves untouched, on the other hand, the duties and 
liabilities of wrongdoers outside of the relation which 
it regulates, and contents itself with guarding against 
a duplication of benefits by appropriate provisions for 
subrogation of allowance. A dependent who is also 
within the class of next of kin may get his distributive 
share under the old act and thereafter his benefits un¬ 
der the new one, but what he gets upon the first, he 
must credit upon the second.” 

It is rather difficult to understand the argument of the 
appellant in this connection. He is the administrator of 
the estate of the person injured. The cause of action which 
an administrator has is that created by the negligence caus¬ 
ing death statute. He is not a beneficiary under the em- 
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ployees compensation law, and he is not an employer. Thus, 
it appears that he has no claim under the compensation law, 
and no right of action is assigned to him thereunder, un¬ 
less it be in connection with an excess recovery by the em¬ 
ployer. One would think that any argument that might 
conceivably be made as to the Employee’s Compensation 
Act creating a new cause of action against third persons 
would be made by some person, either a dependent or an 
employer, who has no rights as such under the negligence 
causing death statute. The cases of Aetna L. Ins. Co. v. 
Moses and Doleman v. Levine, cited supra, arose in such 
situations wherein the employer was attempting to assert 
a cause of action against the alleged wrongdoer, separate 
and apart from the personal representative of the person 
injured. In those cases the Supreme Court rejected the 
idea that there were two causes of action involved, because 
it decided the cases solely upon the issue as to who was 
entitled to maintain the cause of action. In the Doleman 
case, the Court made this pertinent observation: 

<<• • • |.j ie sec ti on does not purport to split the 
cause of action. A purpose to do violence to the firmly 
grounded tradition of the unity of a cause of action at 
law, by casting on the defendant the burden of defend¬ 
ing two suits, is hardly to be implied. See Mandeville v. 
Welch, 5 Wheat. 277, 5 L. Ed. 87, supra.” 

It follows that there is no basis for holding in this case 
that the Employee’s Compensation Act created or gives rise 
to a new and independent cause of action against persons 
outside the scope of the employer-employee relationship. 
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m. 

The Employee’s Compensation Act Does Not Extend the 
time Within Which an Action for Negligence Causing 
Death Must be Brought. 

While there may be some misapprehension, 1 it is assumed 
that the appellant intends to make and does make, as a sepa¬ 
rate point, the contention that the Employee’s Compensa¬ 
tion Act extends the time within which an action may be 
brought to recover damages for negligence causing death, 
in any case where there is a minor dependent of the person 
injured. Apparently the argument is that Section 13 to¬ 
gether with Section 33 of the Employee’s Compensation 
Act authorizes such an extension of time. 

In dealing with this contention, the appellee will assume 
that the Employee’s Compensation Act is to be read and 
construed in conjunction with the negligence causing death 
statute, in any case wherein the two are involved, and that 
the former may be deemed to alter or amend the latter in 
any instance where there is repugnancy or a conflict in pro¬ 
visions. Such an assumption passes over arguments which 
might be very appropriately made to demonstrate that no 
such amendment has been effected, such as that if Con¬ 
gress had intended to amend the negligence causing 
death statute it would have done so directly; that as 
the provisions in the Employee’s Compensation Act 
were originally enacted as a general federal statute un¬ 
der the admiralty and maritime jurisdiction, no amendment 
of the local negligence causing death statute is to be im¬ 
plied; and that as the two statutes relate to different pur¬ 
poses, no amendment of the one is to be implied from the 

1 On page 18 of his brief, the appellant says: “It is not contended that 
the Longshoremen’s and Harbor Workers’ Compensation Act altered the period 
of limitation in the negligent death statute of cases arising under the latter 
but merely that it relates to cases arising under the compensation act. Like 
the Employers Liability Act, as held in Hyde v. Southern Ry. Co., 31 App. 
D. C. 466, the Longshoremen’s and Harbor Workers’ Compensation Act makes 
complete provision for all of its purposes, and leaves nothing to be supplied 
by provisions of the Code. Both the negligent death statute and the compen- | 
sation act are to be construed, therefore, as applying to cases arising under 
it and to none other.” 
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passage of the other. Counsel for appellee is of opinion 
that these arguments may be safely passed over because it 
so clearly appears that there is no provision in the Em¬ 
ployee’s Compensation Act that can reasonably be deemed 
to have enlarged the time for bringing an action under the 
negligence causing death statute. 

The provisions of Section 33 of the compensation law have 
been discussed under the preceding point. The only pro¬ 
vision therein that needs to be mentioned further is that con¬ 
tained in subdivision (f), as the appellant seems to stress it 
in making his argument in this connection. Subdivision (f) 
of Section 33 makes provision for the employer’s liability 
to pay any excess of the compensation benefits over and 
above what may be recovered against a third person, 
upon the condition that the person entitled to compen¬ 
sation elects to recover damages against the third person, 
notifies the Commission of his election, and institutes pro¬ 
ceedings within the period prescribed in Section 13. Sec¬ 
tion 13 provides that the right to compensation shall be 
barred unless a claim therefor is filed within one year after 
the injury or death (except where payment of compensa¬ 
tion has been made which is not material here). In sub¬ 
division (c) thereof, an exception is made in the case of a 
person who is mentally incompetent or a minor, as to whom 
it is provided that the period of limitations for filing a 
claim shall not apply so long as such person has no guardian 
or other authorized representative, but shall be applicable 
from the date of the appointment of a guardian or other 
representative, or when a minor becomes of age in any 
event. 

An analysis of these provisions indicates that they are 
applicable, and intended to be applicable, only in respect to 
the filing of a claim for compensation. The provision in 
Section 33(f) is intended merely to require the person en¬ 
titled to compensation to proceed within the same time limit 
in the case where he elects to proceed against a third per¬ 
son as is required when he elects to take compensation. 
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Thereby, the election and the proceeding against the third 
person is treated as keeping open a compensation claim 
against the employer for any deficiency that there may be 
in any recovery against the third person as compared with 
what would have been due and payable under the compen¬ 
sation law. No attempt is made, even by implication, to 
define, extend or limit the rights of the third person, exist¬ 
ing otherwise by law. The provisions in question do not 
extend the time within which an action may be brought 
against the third person, and, particularly, do not extend 
the time within which an action may be brought under the 
negligence causing death statute. 2 

While arising under a somewhat different set of facts, 
this Court had substantially the same question before it in 
the Chapman v. Griffith-Consumers Co. case, cited supra. 
There the employer, claiming to have paid compensation 
and thereby to have become entitled to prosecute the third 
party action, was found not to be entitled to proceed because | 
the action was not commenced within the time allowed 
by the negligence causing death statute. In the opinion, 
this Court said: 

“Congress clearly intended by section 933 to permit 
the election of the person entitled to compensation un¬ 
der the act to receive such compensation, or to enter 
suit in the name of the legal representative to recover 
damages against a third person responsible for such 
death; • * * However, there is nothing in the act enlarg¬ 
ing the time in which the legal representative may in¬ 
stitute his action for damages against the third person, 
nor enlarging the time in which the employer under 
the assignment created in section 933(c) may bring the 
action for damages. 

“It is apparent that the statute of limitations, in 
actions for death caused by wrongful act, is pertinent 
for practical purposes in this case. Such action must 
be brought by the personal representative within one 
year from the date of the death, or as in this case, the 

2 Chapman v. Griffith-Consumers Co., 71 App. D. C. 64, 107 F. (2d) 263. 
Fidelity and Casualty Co. of N. Y. v. St. Paul Gas Light Co., 152 Mian. 197, 
188 N. W. 265. 
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employer must have vested in him within one year from 
the date of the death of the employee the right of the 
personal representative to bring such action, else the 

assignment created by section 933(c) is meaningless. 

* * *>> 


Apart from the fact that there is believed to be no merit 
in the contention that the compensation law extends the 
time within which suit may be brought under the negligence 
causing death statute, it is difficult to understand how or 
wherein the appellant may be deemed entitled to claim such 
an extension of time if it existed. He is not a person en¬ 
titled to compensation or an employer having paid com¬ 
pensation ; and he does not claim any rights under or by vir¬ 
tue of the Employee’s Compensation Act. On the contrary, 
the appellant is the administrator of the estate of the per¬ 
son injured He is the one specifically authorized in and 
by the negligence causing death statute to prosecute the 
suit to recover damages for negligence causing death; and 
the conditions attached thereto are contained in the statute 
giving him authority to sue. The provisions of the Em¬ 
ployee’s Compensation Act are in no sense material to his 
right to proceed, except only that he may be divested of 
the cause of action if all of the beneficial interest therein 
elects to take compensation. 

In any event, it is submitted that the time within which 
an action must be brought to recover damages for negli- 
gence causing death has not been enlarged or extended by 
any provision of the Employee’s Compensation Act. 

IV. 

The Fact that a Beneficiary in Any Recovery is a Minor 
Does Not Extend the Time for Bringing Suit Under 
the Negligence Causing Death Statute. 

In various places in his brief, the appellant makes refer¬ 
ence to the fact that his decedent’s next of kin is a minor, 
and, for that reason, he argues that the time within which 
an action may be brought to recover damages for negligence 
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causing death is extended beyond the terms of the negligence 
causing death statute. Apart from the provisions of Sec¬ 
tion 13 of the Employee’s Compensation Act, which has been 
discussed in preceding points, it appears that the appel¬ 
lant’s argument in this connection is that the cause of action 
is vested in the minor, and that Section 341, Chapter 12, 
Title 24 of the D. C. Code tolls the running of the period of 
limitations until the disability of non-age is removed. 

There is no merit in any such contention. The said Sec¬ 
tion 341 is the general statute of limitations in force in the 
District of Columbia, and the portion thereof referred to by 
the appellant is the proviso or saving clause with respect 
to persons under disability. That proviso applies by its 
terms only to “any person entitled to maintain any of the 
actions” enumerated in that section. The entire section is 
inapplicable in this case. 

While it may be urged that the minor next of kin in this 
case has no vested right unless and until there should be a 
recovery against the alleged wrongdoer, it is unnecessary 
to consider that because the negligence causing death statute 
plainly and expressly provides that “every such action 
shall be brought by and in the name of the personal repre¬ 
sentative” of the deceased person. As used in the statute, 
the term “personal representative” means the executor or 
the administrator of the estate of the deceased. This Court 
has several times held that an action under the said negli¬ 
gence causing death statute must be brought by the execu¬ 
tor or administrator, and cannot be brought by any one 
else. 1 Since the minor son or next of kin of the decedent 
could not bring the action in question, there is no occasion 
to consider what might be the situation if he had a cause of 
action which he could bring. 

Furthermore, as has been demonstrated in a prior point 
herein, the one year period provided in and by the negli¬ 
gence causing death statute is a condition attached to the 

i Harris v. Embrey, 70 App. D. C. 232; 105 F. (2d) 111. Fleming v. Capi¬ 
tal Traction Co., 40 App. D. C. 489. Neubeclc v. Lynch, 37 App. D. C. 576. 
Southern Ry. Co. v. Hawlcins, 35 App. D. C. 313. Ferguson v. Wash. 4r G. R. 
Co., 6 App. D. C. 525. 


24 


cause of action which is thereby created, and a failure to 
bring the action in time does not merely give rise to the 
defense of a bar of the period of limitation but rather ex¬ 
tinguishes the statutory right of action. 2 In no case is the 
time for bringing an action to recover damages for negli¬ 
gence causing death to be determined by the general stat¬ 
ute of limitations in the District of Columbia. 

There is only one cause of action which may be brought 
for negligence causing death. In this case the widow, or the 
decedent’s employer if she takes compensation, would have 
had as much right to share in any recovery in this case as 
the minor son and next of kin of the deceased. The appel¬ 
lant does not contend that the cause of action has not been 
vitiated as to her by the failure to bring the action within the 
time allowed. If the cause of action is vitiated in part, it is 
vitiated in its entirety by the failure to bring the suit within 
one year after the death of the party injured. 

It thus appears that the minority of a beneficiary is an 
immaterial factor in determining when the action for negli¬ 
gence causing death must be brought. Whether vested with 
the cause of action in its entirety or a mere trustee for the 
bringing of the action, the administrator is the one who must 
bring the action within one year after the death of the party 
injured. For no apparent reason, the administrator failed 
and neglected to bring the action within the time allowed in 
this case, and he cannot avoid the statutory requirement by 
pointing to the fact that one of the beneficiaries in any re¬ 
covery is a minor. The law does not give him any more 
time within which to act in such a case. 

CONCLUSION. 

In conclusion, it is respectfully submitted that the action 
in question is simply an action to recover damages for negli¬ 
gence causing death, and is governed and controlled by 
Title 21 of the D. C. Code. The Employee’s Compensation 
Act neither created a new cause of action, nor amended the 


2 See Point I, supra. 
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negligence causing death statute in such way as to extend 
the time within which an action thereunder might be 
brought. The fact that one beneficiary is a minor is imma¬ 
terial, for the action is to be brought by the administrator 
and by him alone. 

In this case, as affirmatively appears from the record, the 
appellant failed and neglected to bring the action within one 
year after the death of the party injured. The right of 
action was thereby extinguished, and the appellant had no 
valid and enforceable cause of action to assert. It follows 
that the action of the District Court in granting the appel¬ 
lee’s motion for judgment was correct and proper, and the 
judgment of dismissal should be affirmed. 

Respectfully submitted, 

Albert F. Beasley, 
Investment Building, 
Washington, D. C., 
Attorney for Appellee . j 

Brashears, O’Brien & Beasley, 

Investment Building, 

Washington, D. C., 
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APPENDIX . 1 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


CIVIL ACTION No. 9797. 
Filed Jan. 18, 1941. 


ERNEST NORMAN WEBSTER, SR., ADMINISTRA¬ 
TOR OF THE ESTATE OF ERNEST NORMAN ! 
WEBSTER, JR., DECEASED, Thoroughfare, Prince 
William County, Va., Plaintiff, 

i 

v. 

DRUID A. CLODFELTER, TRADING AS CLODFEL- 
TER’S SERVICE STATION, 1444 U Street, N. W., 
Washington, D. C., Defendant. 


Complaint for Damages in Election of Minor to Sue Negli¬ 
gent Third Party for Death of Employee by Motorcycle. 


1. Jurisdiction of this Court is founded on the amount 
sued for as being in excess of $1,000.00, and that the plain- 

i It is recognized that the pleadings filed in the lower Court and the memor¬ 
andum opinion and judgment of that Court in this case, which arc set forth in 
this appendix, are set forth in an appendix to the appellant’s brief; and that j 
Rule 17 of this Court’s General Rules provides that the appellee shall not 
duplicate such parts of the record as have been printed in the appellant’s 
brief. However, as the appellant is prosecuting his appeal in forma pauperis, 
and thereby did not file a printed brief and appendix, and as the record in this 
case is very short, counsel for appellee has set forth such pleadings, memoran- j 
dum opinion and judgment as an appendix to the appellee’s brief, with the 
thought that it will be an added convenience in making reference thereto. It 
is hoped that this action meets with the approval of the Court under the cir¬ 
cumstances stated. 
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tiff, Ernest Norman Webster, Sr., is a citizen of the United 
States, and a resident of Thoroughfare, Prince William 
County, in the State of Virginia, and has qualified and been 
appointed administrator of the aforesaid decedent, and 
guardian of decedent’s minor son, by the United States 
District Court for the District of Columbia, and that the 
defendant is a citizen of the United States and a resident 
of the District of Columbia, engaged in business at 15th & 
U Streets N. W., in said district, trading as Clodfelter’s 
Service Station. 

2. That plaintiff, Ernest Norman Webster, Sr., who on 
the 29th day of March, 1940, was appointed guardian of 
the minor child of aforesaid decedent, for the purpose of 
electing to bring this suit under Section 33(a), (f), of the 
Longshoremen’s and Harbor Workers’ Compensation Act, 
and to whom letters of administration were issued on the 
22nd day of January, 1940, by the United States District 
Court for the District of Columbia, holding a Probate 
Court, upon the estate of Ernest Norman Webster, Jr., 
deceased, and who is now administrator of said estate and 
brings this suit as such and on behalf of said minor and 
widow of said decedent, said widow having filed and rely¬ 
ing upon a claim for compensation as provided in Secs. 
13(a) and 33(2) of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act, under said Employee’s Compensa¬ 
tion Act, for that heretofore, to wit, on the 17th day of 
November, 1939, the death of said Ernest Norman Webster, 
Jr., intestate, was caused by the careless, reckless, negligent 
and wrongful act of the defendant by and through his agent, 
servant or employee was such that if death had not ensued, 
would have entitled him to maintain an action against the 
defendant, or to receive compensation from his employer 
or his employer’s insurance carrier, that is to say that 
about 4:15 P.M. on, to wit, the 15th day of November, 1939, 
while plaintiff’s intestate was engaged in his regular course 
of employment as an employee of Griffith Consumers Com¬ 
pany, in the act of unloading a load of coal in front of 2012 
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Fifteenth Street N. W., when a motorcycle with a side car 
bearing the name of defendant’s Clodfelter’s Service Sta¬ 
tion painted thereon, was on an errand for said defendant, 
was so negligently and recklessly operated by the defendant, 
by and through his agent, servant or employee so as to crash 
into plaintiff’s intestate, resulting in fatal injuries to said 
decedent. 

Plaintiff states that it was the duty of the defendant, 
by and through his agent, servant or employee, operating 
said motorcycle at said time and place to use such reason¬ 
able care and prudence in the operation of said motorcycle 
so as not to injure persons working on the left side of said 
street, and to use such reasonable care and caution so as not 
to run into the said decedent. 

Yet, the defendant, by and through his agent, servant or 
employee, notwithstanding his duty as aforesaid, then and 
there carelessly, recklessly, negligently and wrongfully 
operated said motorcycle in violation of his said duty, to 
wit, the defendant by and through his agent, servant or 
employee, drove said motorcycle at such high rate of speed, 
on the wrong side of the street, that he was unable to keep 
said vehicle in proper control, or to avoid injury to plain¬ 
tiff’s intestate. That defendant operated said motorcycle 
in violation of Section 9, Paragraph b, of the Traffic & 
Motor Vehicle Regulations in and for the District of Col¬ 
umbia, as amended February 27, 1931, then and there in 
force and effect, reading as follows: 

“Any person who drives any vehicle upon a highway 
carelessly and heedlessly in wilful and wanton disre¬ 
gard of the rights and safety of others, or without due 
caution and circumspection, and at a speed or in a 
manner likely to endanger any person or property, shall 
be guilty of reckless driving.” 

In this, the defendant, by and through his agent, servant 
or employee, did not keep the proper look out to ascertain 
what was in front of said motorcycle, did not keep the said 
motorcycle in proper control, that he made no effort to 
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avoid running into plaintiff’s intestate until it was too late, 
thus inflicting injuries which resulted in decedent’s death. 

Whereby and by reason whereof, on the 15th day of No¬ 
vember, 1939, and while said motorcycle operated by and 
for the defendant, by and through his agent, servant, or 
employee, was proceeding in a northerly direction on 15th 
Street N. W., the defendant, by and through his agent, serv¬ 
ant or employee, did negligently, carelessly and wrongfully 
permit and cause said motorcycle to run into plaintiff’s in¬ 
testate, while said intestate was working in said street in 
the regular course of his employment, and the defendant, 
by and through his agent, servant or employee, did inflict 
the following injuries upon the plaintiff’s intestate as re¬ 
sult of the aforesaid negligence; numerous lacerations, cuts, 
on the right leg and right arm, compound fracture of the 
right leg, gas infection and toxemia, which said wounds 
then and there received and sustained by the plaintiff’s 
intestate caused his death on the 17th day of November, 
1939; and that plaintiff’s intestate left surviving him his 
wife, Arnettie N. Webster, said widow having filed and 
relying upon a claim for compensation as provided in Secs. 
13(a) and 33(2) of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act, and a minor son, Norman Edward 
Webster, and by reason of the premises and by the law, 
Title 19, Chapter 2, Section 11, of the District of Columbia 
Code of Laws, an action has accrued to the plaintiff on be¬ 
half of decedent’s dependents for damages to be assessed 
with reference to the injury resulting from the death of the 
plaintiff’s intestate, and they have sustained damages in 
the sum of Ten Thousand ($10,000.00) Dollars. 

Wherefore, plaintiff brings this suit and claims damages 
besides costs in the sum of Ten Thousand ($10,000.00) Dol¬ 
lars. 

Emory B. Smith, 

Attorney for Petitioner, 

1707 Second Street N. W., 
North 6991. 
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Jury trial demanded by plaintiff. 

Emory B. Smith, 

Attorney for Plaintiff. 

(Caption omitted in printing.) 

Answer. 

The defendant, Druid A. Clodfelter, for answer to the 
complaint exhibited against him in the above entitled cause, 
says that: 

First Defense. 

The complaint fails to state a claim against him upon 
which any relief can be granted. 

Second Defense. 

He admits his citizenship and residence as alleged. He 
is without knowledge or information sufficient to form a 
belief as to the citizenship and residence of the plaintiff, or 
as to the appointment of the plaintiff as Administrator of 
the estate of one Ernest Norman Webster, Jr. He admits 
that Ernest Norman Webster, Jr., was struck on the 15th 
day of November, 1939, on Fifteenth Street, Northwest, in 
the District of Columbia by a certain motorcycle and side 
car owned by this defendant and operated by his agent, 
servant and employee, and that the said Webster received 
injuries from which he died on the 17th day of November, 
1939. He is without knowledge or information sufficient 
to form a belief as to the relationship or dependency of the 
alleged dependents of the decedent. He denies each and 
very other allegation contained in the complaint, specific¬ 
ally denying that the collision from which the said Ernest 
Norman Webster, Jr., received injuries causing his death 
was in any way caused by any negligence on the part of this 
defendant or of his agent, servant and employee. 
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Third Defense. 

If the plaintiff’s decedent sustained injury as alleged, 
plaintiff is not entitled to recover damages as claimed be¬ 
cause the action was not brought within one year after the 
death of plaintiff’s decedent. 

At.bert F. Beasley, 

Investment Building, 
Washington, D. C., 

Attorney for Defendant. 

(Certificate of Service omitted in printing.) 

(Caption omitted in printing.) 

Motion for Judgment. 

Comes now the defendant, by his attorney, and moves 
the Court to enter, upon the pleadings herein, a judgment 
in favor of the defendant; and, in support thereof, the de¬ 
fendant says that it affirmatively appears from the plead¬ 
ings herein that the action is one by an administrator for 
negligence causing the death of his decedent, under the so- 
called “Lord Campbell’s Act” (Title 21 D. C. Code), that 
the action was not commenced within one year after the 
death of the plaintiff’s decedent, that the action is thereby 
barred by the special limitations period provided by the 
statute, and that the defendant is thereby entitled to a 
judgment as a matter of law. 

Albert F. Beasley, 

Investment Building, 
Washington, D. C., 

Attorney for Defendant. 

(Certificate of Service omitted in printing.) 
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Memorandum Opinion. 

Morris, J. Plaintiff alleges that he was appointed ad¬ 
ministrator of the estate of Ernest Norman Webster, Jr., 
deceased, on the 22nd day of January, 1940, and that he 
was appointed guardian of said decedent’s minor son on the 
29th day of March, 1940. He alleges that the defendant 
negligently caused the death of said decedent on the 17th 
day of November, 1939, under such circumstances that, if 
death had not ensued, said decedent would have been en¬ 
titled to maintain an action against the defendant, “or to 
receive compensation from decedent’s employer, or his em¬ 
ployer’s insurance carrier.” Damages are sought for such 
alleged wrongful death. This suit was instituted on Janu¬ 
ary 18, 1941. The defendant’s answer, among other de¬ 
fenses, sets up that the action was not brought within one 
year after the death of plaintiff’s decedent, and judgment 
is sought upon motion by defendant on the ground that it 
affirmatively appears that the action is barred by the special 
limitation period provided by the statute permitting suit 
for wrongful death, Title 21, Chapter 1, D. C. Code. The 
plaintiff insists that the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act, U. S. C., Title 33, 
Chapter 18, which is made applicable to the District of 
Columbia, Title 19, Chapter 2, D. C. Code (and known in 
this jurisdiction as the Employee’s Compensation Act), 
creates a new and distinct cause of action, under which he 
has a right to maintain this suit, notwithstanding the limi¬ 
tation of one year contained in Title 21, Chapter 1, D. C. 
Code. 

The Employee’s Compensation Act makes provision for 
the payment by the employer to an injured employee of 
certain compensation, and, where death results from injury, 
to certain dependents of the deceased employee. Those 
entitled to compensation may elect whether they will receive 
such compensation or pursue their remedies against a third 
party responsible for the injury or death. Should they 
receive compensation from the employer, the latter (or his 
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insurance carrier) may maintain the action against the 
third party to recoup the compensation, any surplus re¬ 
covered to be distributed to those entitled to compensation. 
Such statute contains the following provision: 

“Sec. 933(f). If the person entitled to compensation 
or the representative elects to recover damages against 
such third person and notifies the commission of his 
election and institutes proceedings within the period 
prescribed in Section 913 the employer shall be re¬ 
quired to pay as compensation under this Act a sum 
equal to the excess of the amount which the commis¬ 
sion determines is payable on account of such injury 
or death over the amount recovered against such third 
person.” 

Section 913(a) provides that the right to compensation for 
death shall be barred, unless a claim therefor is filed within 
one year after the death, while Section 913(c) provides that, 
if a person who is entitled to compensation is a minor, the 
provisions of subdivision (a) shall not be applicable so 
long as such person has no guardian or other authorized 
representative, but shall be applicable in the case of a minor 
from the date of appointment of such guardian or other 
representative, or, if no guardian is appointed before he 
comes of age, from the date he becomes of age. It is be¬ 
cause of these provisions that the plaintiff insists that he 
is not required to institute this action within one year from 
the date of the death of decedent, if it be instituted within 
one year from the date of appointment of the guardian of 
the minor son of the deceased. Authorities have been sub¬ 
mitted to support the argument that the Employee’s Com¬ 
pensation Act in question creates a right of action inde¬ 
pendent of that created by the statute concerning actions 
for wrongful death. 

Undoubtedly the Employee’s Compensation Act does 
affect in some particulars the statute relating to wrongful 
death; in certain circumstances it permits that action to 
be maintained by the employer instead of the personal rep¬ 
resentative of the deceased person. There is no doubt that 
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the Congress could have altered the period of limitations in 
the wrongful death statute, but it does not appear that, 
by the Employee’s Compensation Act, it was intended so 
to do. On the contrary, as was stated by Judge Cardozo, 
speaking for the Court of Appeals of New York, in the case 
of Matter of Zirpola v. Casselman, Inc., 237 N. Y. 367, at 
page 372: 

“We think the cause of action against third parties 
for the benefit of next of kin is unchanged by the Com¬ 
pensation Act except to the extent that the act substi¬ 
tutes the carrier, upon the execution of appropriate 
assignments, to the distributive shares of next of kin 
who claim as dependents also. The Compensation Act 
did not create a new cause of action against wrongdoers 
other than the employer with a new class of bene¬ 
ficiaries. It found a cause of action already in exist¬ 
ence, and assuming that this cause of action would con¬ 
tinue in the future, it fixed the extent to which shares 
that belonged to the dependents should be applied in 
reduction of the burdens that were placed upon the 
carrier. Those entitled to death benefits might elect 
to take the benefits at once, in which event they were 
to subrogate the carrier to the extent of their interest 
in whatever rights of action they had against persons 
other than the employer. They might elect to resort 
in the first instance to their remedy against others, in 
which event if they made claim thereafter for death 
benefits payable by the employer, they were to credit 
what they had collected, and be confined to the defici¬ 
ency. The end to be attained is readily perceived. 
There was to be no duplication by the same persons of 
remedies under the two statutes, the old one and the 
new.***It leaves untouched* **the duties and liabili¬ 
ties of wrongdoers outside of the relation which it 
regulates, and contents itself with guarding against a 
duplication of benefits by appropriate provisions for 
subrogation or allowance.” 

It is urged by the plaintiff that the Zirpola case has been 
overruled or modified by Phoenix Indemnity Co. v. Staten 
Island R. T. Ry. Co., 251 N. Y. 127. His authority in the case 
of U. S. Fidelity and Guaranty Co. v. Graham & Norton Co., 
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228 App. Div. 45. This latter case, however, was reversed 
by the Court of Appeals, 254 N. Y. 50, and in the opinion 
the Court stated expressly that— 

“The authority of the Zirpola case was not impaired 
by the later decision in the Staten Island case.” 

These New York authorities are particularly important 
in that the statute here under consideration admittedly had 
its origin in that jurisdiction. I do not find any authority 
which justifies the conclusion that it was the intention of 
the Congress to increase the burdens or liabilities upon 
third persons for their negligence in causing injury or 
death to one who might be entitled to benefits under the 
Employee’s Compensation Act. To accept the contention 
of plaintiff here would be to say that, in certain circum¬ 
stances, an action for wrongful death could be maintained 
almost twenty-one years after the death giving rise thereto. 
That intention cannot be imputed to Congress in the ab¬ 
sence of clear and unequivocal language to such effect. Al¬ 
though not dealing with the same section here under con¬ 
sideration, our own Court of Appeals, in the case of Chap¬ 
man . et al. v. Griffith-Consumers Co., 71 App. D. C. 64; 107 
F (2d) 263, through Mr. Justice Vinson, stated: 

“However, there is nothing in the act enlarging the 
time in which the legal representative may institute his 
action for damages against the third person, nor en¬ 
larging the time in which the employer under the as¬ 
signment created in section 933 (c) may bring the ac¬ 
tion for damages.” 

In view of the foregoing, I must conclude that this action 
has not been brought within the time allowed, and the mo¬ 
tion for judgment in favor of the defendant must be granted. 

JAS. W. MORRIS, 

Justice. 


June 4, 1941. 



(Caption omitted in printing.) 
Judgment of Dismissal. 
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This cause coming on to be heard at this term upon the 
defendant’s motion for judgment, and the same having 
been argued by counsel and considered by the Court, and 
it appearing to the satisfaction of the Court that the action 
asserted herein was not brought within the time allowed by 
statute for the bringing of such an action, it is, this 11th 
day of June, 1941, 

Adjudged, that the defendant’s motion for a judgment 
be and the same hereby is, granted; and that the plaintiff’s 
complaint be, and the same hereby is, dismissed with pre¬ 
judice. 

By the Court: 

JAS. W. MORRIS, 

Justice. 



